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"If, then, the state, in order to secure an honest election, should be limited 
to the prosecution and punishment of those who might be guilty of the frauds 
charged, the people of this commonwealth are at the mercy of those who have 
combined to commit these frauds. Government is not such a failure; the 
state is not so impotent. The result to be accomplished by a proceeding which 
the state may institute, rather than its character, constitutes the test of its 
power. It has the right to appeal to this court for a determination and exer- 
cise of its powers by an appropriate process, to prevent wrongs which, in its 
sovereign capacity, it is its duty to prevent. * * * Individuals cannot 
invoke the power of a court of equity to enjoin these acts, but the state in its 
sovereign capacity as parens patriae, has the right to invoke the power of a 
court of equity to protect its citizens when they are incompetent to act for 
themselves. The state' is not bound to wait until the object of the illegal com- 
bination is effected, which will deprive the people of their liberties and consti- 
tutional rights, but may bring an action at once to prevent its consummation ; 
and while the writ of injunction may not be employed to suppress a crime as 
such, yet when acts, though constituting a crime, will interfere with the lib- 
erties, rights and privileges of citizens, the state not only has the right to 
enjoin the commission of such acts, but it is its duty to do so." This reason- 
ing seems to be in harmony with that of the Supreme Court of the United 
States in the Debs case, in which Mr. Justice Brewer, after reaching the 
conclusion that the government had, in that case, a property right to protect, 
said : "We do not care to place our decision upon this ground alone. Every 
government, entrusted by the very terms of its being, with powers and duties 
to be exercised and discharged for the general welfare, has a right to apply to 
its own courts for any proper assistance in the exercise of the one, and the 
discharge of the other; and it is no sufficient answer to its appeal to one of 
those courts that it has no pecuniary interest in the matter. The obligations 
which it is under to promote the interest of all, and to prevent the wrong- 
doing of one resulting in injury to the general welfare, is often of itself suffi- 
cient to give it a standing in- court." In re Debs, 158 U. S. 564,, 15 Sup. Ct. 
900. The same doctrine received support in United States v. Bell Telephone 
Co., 128 U. S. 315, 367- 

It is undoubtedly true that language may be found in many cases, which 
lends itself to the view that equity will not interfere with the conduct of elec- 
tions by the election officers, but it is believed that most of these statements 
will be found, upon examination, to be mere dicta, or uttered in cases in which 
the sovereign state was not itself asking relief. Certainly, in the present case, 
the position of the court seems more in harmony with progressive and adequate 
views of the functions and powers of the state and with the requirements of an 
intelligent public policy. H. M. B. 

Original Jurisdiction of Supreme Court in Election Cases. — Less than 
two years after the decision in the Tool case, supra, the Supreme Court of 
Colorado had occasion to pass upon the same kind of controversy, from the 
point of view of procedure, in People ex rel. Graves v. District Court and 
Frank T. Johnson, Judge, not yet officially reported. In that case a bill was 
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filed in the District Court by certain citizens and taxpayers and qualified 
voters, who are members of a voluntary organization for conserving the 
purity of elections, based upon allegations of conspiracy and fraud with refer- 
ence to the elections in Denver set for May 15, 1906, similar to those in the 
Tool case, and relief in the nature of injunction like that granted by the 
Supreme Court in that case, was prayed for. The District Court issued 
such an injunction and entered certain supplemental orders designed to 
effect supervision of the election. After the election the court was 
proceeding to inquire into alleged violations of its decree and orders, 
when a writ of prohibition was presented to the Supreme Court, and 
a temporary order was there entered restraining the respondent judge 
and the District Court from proceeding further until the question of 
the jurisdiction in the premises should be determined. This question was 
decided adversely to respondents and an absolute writ of prohibition was 
finally entered. The opinion was written by Gabbert, C. J., who also prepared 
the opinion in the Tool case, and two of the seven justices dissented on 
grounds not yet published. The decision was rendered July 2, 1906. 

The Colorado constitutional provisions defining the jurisdiction of the 
courts of the state are similar to those in a majority of the other states, and 
the problem presented is therefore manifestly one of general interest as well 
as of great importance. Section 2, of Article VI of the Colorado Constitution 
gives the Supreme Court appellate jurisdiction - only, except as otherwise 
provided, and general supervisory power over all inferior courts. Section 3 
provides : "It shall have power to issue writs of habeas corpus, mandamus, 
quo warranto, certiorari, injunction and other remedial writs, with authority 
to hear and determine the same." Section 11, of Article VI, is as follows: 
"The district courts shall have original jurisdiction of all causes, both at law 
and in equity * * * " The court bases its conclusions upon three principal 
arguments. First : It was argued that the supreme and district courts could 
not be given concurrent jurisdiction in any class of cases, as the "inevitable 
result" would be to deprive the Supreme Court of its power to review the 
action of the district court in such causes. It may be observed, in the first 
place, that having regard only for actual expressions upon that subject in the 
organic law of the state, that very concurrence of jurisdiction seems to have 
been given to the courts in question. No sort of limitation, express or 
implied, upon the authority of the district courts to grant these extraordinary 
remedial writs, can be found in the Colorado constitution. Nor is the theory 
of review by the Supreme Court, even though concurrent jurisdiction in 
issuing such writs be conceded, a legal solecism, as is abundantly shown by 
the constitutional provisions and the practice in this class of cases in many 
other states. 

Second: The court argued that injunction, as a matter of history and by 
the constitutional grouping quoted above, is a prerogative remedy and hence 
should issue only from the highest court of the state. Conceding, for the 
purposes of argument, the correctness of the court's postulate as to the 
prerogative origin of this writ, yet the historical argument must fail in view 
of the fundamental changes made in procedure regarding, and the right to, 
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all the extraordinary remedies, effected by the Statute of Anne in England, 
and by constitutional and statutory provisions in the United States. Notwith- 
standing some early cases to the contrary, notably in Arkansas, Wisconsin 
and Illinois, the writs cannot in any proper sense, be said to be prerogative. 
Finally the court based its decision upon the ground that, at least, when 
franchises or privileges of the state are concerned it is fitting that the matter 
should be determined not by an inferior court, with one judge sitting, but by 
the court of ultimate authority. The strength of this argument cannot be 
denied, but the question of propriety, of expediency, thus involved, is one for 
the people to decide through their constitution or statutes. The Colorado 
Constitution does not provide that the Supreme Court shall have exclusive 
jurisdiction in the extraordinary remedial processes, even where political 
questions and public rights are involved. On the contrary it has given juris- 
diction to the district courts "in all causes, both at law and in equity." It 
would therefore seem that the Supreme Court was not justified in denying 
jurisdiction in this matter to the district court. In so doing it was adding 
to the Constitution. Nor is the position of the court wholly consistent with its 
own declarations in earlier cases. 

Thus in Wheeler v. Northern Irrigation Co., 9 Col. 248, the court said, at 
p. 255 : "We have frequently declined to take original cognizance of causes in 
some of which questions publici juris were involved." See also, People ex 
rel Wolpert v. Rogers, 12 Col. 278. H. M. B. 



